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To protect you, we’ve required the business

opportunity seller to give you this informa-

tion. We haven’t checked it and don’t know
if it’s correct. Study these facts and figures
carefully. If possible, show them to someone
who can advise you, like a lawyer or an ac-
countant. If you find anything you think
may be wrong or anything important that’s
been left out, let us know about it. It may be
against the law. There may also be laws
about business opportunities in your State.
Ask your State agencies about them.

Federal Trade Commission,
Washington, D.C.

(viii) A table of contents;

(6) Each prospective business oppor-
tunity purchaser shall be notified at
the ‘“‘time for making of disclosures’ of
any material changes that have oc-
curred in the information contained in
this document.

(f) To make any claim or representa-
tion which is contradictory to the in-
formation required to be disclosed by
this part.

(g) To fail to furnish the prospective
business opportunity purchaser with a
copy of the business opportunity sell-
er’s business opportunity agreement
and related agreements with the docu-
ment, and a copy of the completed
business opportunity and related agree-
ments intended to be executed by the
parties at least 5 business days prior to
the date the agreements are to be exe-
cuted.

Provided, however, That the obliga-
tions defined in paragraphs (b) through
(g) of this section shall be deemed to
have been met for both the business op-
portunity seller and the broker if ei-
ther such person furnishes the prospec-
tive business opportunity purchaser
with the written disclosures required
thereby.

(h) To fail to return any funds or de-
posits in accordance with any condi-
tions disclosed pursuant to paragraph
(a)(7) of this section.

§437.2 Definitions.

As used in this part, the following
definitions shall apply:

(a) The term business opportunity
means any continuing commercial re-
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lationship created by any arrangement
or arrangements whereby:

(1) A person (hereinafter ‘‘business
opportunity purchaser’) offers, sells,
or distributes to any person other than
a ‘‘business opportunity seller” (as
hereinafter defined), goods, commod-
ities, or services which are:

(i)(A) Supplied by another person
(hereinafter ‘‘business opportunity sell-
er’’); or

(B) Supplied by a third person (e.g., a
supplier) with whom the business op-
portunity purchaser is directly or indi-
rectly required to do business by an-
other person (hereinafter ‘‘business op-
portunity seller’); or

(C) Supplied by a third person (e.g., a
supplier) with whom the business op-
portunity purchaser is directly or indi-
rectly advised to do business by an-
other person (hereinafter ‘‘business op-
portunity seller’’) where such third
person is affiliated with the business
opportunity seller; and

(ii) The business opportunity seller:

(A) Secures for the business oppor-
tunity purchaser retail outlets or ac-
counts for said goods, commodities, or
services; or

(B) Secures for the business oppor-
tunity purchaser locations or sites for
vending machines, rack displays, or
any other product sales displays used
by the business opportunity purchaser
in the offering, sale, or distribution of
said goods, commodities, or services; or

(C) Provides to the business oppor-
tunity purchaser the services of a per-
son able to secure the retail outlets,
accounts, sites or locations referred to
in paragraphs (a)(ii)(A) and (B) of this
section; and

(2) The business opportunity pur-
chaser is required as a condition of ob-
taining or commencing the business
opportunity operation to make a pay-
ment or a commitment to pay to the
business opportunity seller, or to a per-
son affiliated with the business oppor-
tunity seller.

(3) Exemptions. The provisions of
this part shall not apply to a business
opportunity:

(i) Which is a ‘“‘fractional business op-
portunity’’; or

(ii) Where pursuant to a lease, li-
cense, or similar agreement, a person
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offers, sells, or distributes goods, com-
modities, or services on or about prem-
ises occupied by a retailer-grantor pri-
marily for the retailer-grantor’s own
merchandising activities, which goods,
commodities, or services are not pur-
chased from the retailer-grantor or
persons whom the lessee is directly or
indirectly

(A) Required to do business with by
the retailer-grantor or

(B) Advised to do business with by
the retailer-grantor where such person
is affiliated with the retailer-grantor;
or

(iii) Where the total of the payments
referred to in paragraph (a)(2) of this
section made during a period from any
time before to within 6 months after
commencing operation of the business
opportunity purchaser’s business, is
less than $500; or

(iv) Where there is no writing which
evidences any material term or aspect
of the relationship or arrangement; or

(v) Which complies with the fran-
chise disclosure requirements set forth
at part 436 or falls under one or more of
the exemptions set forth at §436.8 of
part 436.

(4) Exclusions. The term ‘‘business
opportunity” shall not be deemed to
include any continuing commercial re-
lationship created solely by:

(i) The relationship between an em-
ployer and an employee, or among gen-
eral business partners; or

(ii) Membership in a bona fide ‘‘coop-
erative association’’; or

(iii) An agreement for the use of a
trademark, service mark, trade name,
seal, advertising, or other commercial
symbol designating a person who offers
on a general basis, for a fee or other-
wise, a bona fide service for the evalua-
tion, testing, or certification of goods,
commodities, or services; or

(iv) An agreement between a licensor
and a single licensee to license a trade-
mark, trade name, service mark, ad-
vertising or other commercial symbol
where such license is the only one of
its general nature and type to be grant-
ed by the licensor with respect to that
trademark, trade name, service mark,
advertising, or other commercial sym-
bol.

(4) Any relationship which is rep-
resented either orally or in writing to
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be a business opportunity (as defined in
paragraph (a) of this section) is subject
to the requirements of this part.

(b) The term person means any indi-
vidual, group, association, limited or
general partnership, corporation, or
any other business entity.

(c) The term business opportunity sell-
er means any person who participates
in a business opportunity relationship
as a business opportunity seller, as de-
noted in paragraph (a) of this section.

(d) The term business opportunity pur-
chaser means any person

(1) Who participates in a business op-
portunity relationship as a business op-
portunity purchaser, as denoted in
paragraph (a) of this section, or

(2) To whom an interest in a business
opportunity is sold.

(e) The term prospective business op-
portunity purchaser includes any per-
son, including any representative,
agent, or employee of that person, who
approaches or is approached by a busi-
ness opportunity seller or broker, or
any representative, agent, or employee
thereof, for the purpose of discussing
the establishment, or possible estab-
lishment, of a business opportunity re-
lationship involving such a person.

(f) The term business day means any
day other than Saturday, Sunday, or
the following national holidays: New
Year’s Day, Washington’s Birthday,
Memorial Day, Independence Day,
Labor Day, Columbus Day, Veterans’
Day, Thanksgiving, and Christmas.

(g) The term time for making of disclo-
sures means ten (10) business days prior
to the earlier of

(1) The execution by a prospective
business opportunity purchaser of any
business opportunity agreement or any
other agreement imposing a binding
legal obligation on such prospective
business opportunity purchaser, about
which the business opportunity seller,
broker, or any agent, representative, or
employee thereof, knows or should
know, in connection with the sale or
proposed sale of a business oppor-
tunity, or

(2) The payment by a prospective
business opportunity purchaser, about
which the business opportunity seller,
broker, or any agent, representative, or
employee thereof, knows or should
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know, of any consideration in connec-
tion with the sale or proposed sale of a
business opportunity.

(h) The term fractional business oppor-
tunity means any relationship, as de-
noted by paragraph (a) of this section,
in which the person described therein
as a business opportunity purchaser, or
any of the current directors or execu-
tive officers thereof, has been in the
type of business represented by the
business opportunity relationship for
more than 2 years and the parties an-
ticipated, or should have anticipated,
at the time the agreement establishing
the business opportunity relationship
was reached, that the sales arising
from the relationship would represent
no more than 20 percent of the sales in
dollar volume of the business oppor-
tunity purchaser.

(1) The term affiliated person means a
person (as defined in paragraph (b) of
this section):

(1) Which directly or indirectly con-
trols, is controlled by, or is under com-
mon control with, a business oppor-
tunity seller; or

(2) Which directly or indirectly owns,
controls, or holds with power to vote,
10 percent or more of the outstanding
voting securities of a business oppor-
tunity seller; or

(3) Which has, in common with a

business opportunity seller, one or
more Dpartners, officers, directors,
trustees, branch managers, or other

persons occupying similar status or
performing similar functions.

(j) The term business opportunity
broker means any person other than a
business opportunity seller or a busi-
ness opportunity purchaser who sells,
offers for sale, or arranges for the sale
of a business opportunity.

(k) The term sale of a business oppor-
tunity includes a contract or agreement
whereby a person obtains a business
opportunity or an interest in a busi-
ness opportunity for value by purchase,
license, or otherwise. This term shall
not be deemed to include the renewal
or extension of an existing business op-
portunity where there is no interrup-
tion in the operation of the business
opportunity business by the business
opportunity purchaser, unless the new
contracts or agreements contain mate-
rial changes from those in effect be-
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tween the business opportunity seller
and business opportunity purchaser
prior thereto.

(1) A cooperative association is either

(1) An association of producers of ag-
ricultural products authorized by sec-
tion 1 of the Capper-Volstead Act, 7
U.S.C. 291; or

(2) An organization operated on a co-
operative basis by and for independent
retailers which wholesales goods or fur-
nishes services primarily to its mem-
ber-retailers.

(m) The term fiscal year means the
business opportunity seller’s fiscal
year.

(n) The term material, material fact,
and material change shall include any
fact, circumstance, or set of conditions
that has a substantial likelihood of in-
fluencing a reasonable business oppor-
tunity purchaser in the making of a
significant decision relating to a
named business opportunity business
or that has any significant financial
impact on a business opportunity pur-
chaser or prospective business oppor-
tunity purchaser.

(0) The term personal meeting means a
face-to-face meeting between a busi-
ness opportunity seller or broker (or
any agent, representative, or employee
thereof) and a prospective business op-
portunity purchaser which is held for
the purposes of discussing the sale or
possible sale of a business opportunity.

§437.3 Severability.

If any provision of this part or its ap-
plication to any person, act, or prac-
tice is held invalid, the remainder of
the part or the application of its provi-
sions to any person, act, or practice
shall not be affected thereby.

NOTE 1: The Commission expresses no opin-
ion as to the legality of any practice men-
tioned in this part. A provision for disclosure
should not be construed as condonation or
approval with respect to the matter required
to be disclosed, nor as an indication of the
Commission’s intention not to enforce any
applicable statute.

NOTE 2: By taking action in this area, the
Federal Trade Commission does not intend
to annul, alter, affect, or exempt any person
subject to the provisions of this part from
complying with the laws or regulations of
any State, municipality, or other local gov-
ernment with respect to business oppor-
tunity practices, except to the extent that
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